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The Treaty of Guadalupe Hidalgo as a
Living Document: Water and Land Use
Issues in Northern New Mexico

MICHAEL C. MEYER AND MICHAEL M. BRESCIA

During the course of their research"historians often hope to discover in
the archives a dusty, previously unknown bundle of documents that can
provide fresh insight and a more nuanced perspective of their topic.
Doctoral students in particular carry that thrilling possibility with them
as they begin their dissertation research. Some historical documents,
however, have been consulted for quite some time and simply refuse to
gather the archival dust of the centuries. Historians who ask new questions of old and well-known documents also can breathe new life into
our understanding of the past. Moreover, certain important primary
sources should be periodically revisited because they not only resonate
deeply with many communities but they also help influence an entire
series of political, economic, social and cultural relationships.
The Treaty of Guadalupe Hidalgo is a good example ofa living document with profound significance for many communities throughout the
Southwest but especially for New Mexico. Signed and ratified in 1848,
the treaty ended hostilities between the United States and Mexico but it
also contained several important protections for Mexican citizens who,
through no fault of their own, suddenly found themselves residing in
the United States. These protections-property guarantees in particular-could be passed on to their heirs and other successors in interest.
It is those specific provisions of the treaty that sustain its living legacy.
While many have been invoking the treaty's property guarantees ever
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A Social and Legal History, 1550-1850 (rev. 1996). Michael M. Brescia is a
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of Arizona. His research interests include Hispanic water rights and the history of
the church in colonial Mexico.
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since the two countries signed the document on 2 February 1848, for
others the l50th anniversary of the treaty has sparked a renewed interest in its implications. In recent months the treaty has been discussed in
the mainstream press at academic conferences, marches and demonstrations, and it has even prompted proposed legislation in the United States
Congress. I The treaty has commanded much greater attention on this
side of the border for several reasons. Its property guarantees directly
affect the material and cultural well-being of a host of rural communities
in the Southwest, particularly in northern New Mexico. Finally, despite
their historical sensibilities, most Mexicans would rather forget than
memorial ize an event that lost half of their national territory.
This essay explores the property protections of the Treaty of
Guadalupe Hidalgo as they relate to water and land-use issues in New
Mexico's Rio Arriba. An important provision of the treaty pledged the
United States government to protect "property of every kind." A textual
analysis of the language employed in Article VIII clarifies the precise
meaning of that term as it was understood at the time of treaty rati fication. Moreover, the nature of property in New Mexico prior to 2 February
1848 remains vital to understanding the legal and cultural dimensions of
the treaty's contemporary significance. The manner in which property
was conveyed under Spanish, Spanish colonial, and Mexican law reveals much about the Hispanic judicial legacy bequeathed to the U.S.
court system. Water, grazing, timber, and firewood, as well as the watering of stock animals, were part and parcel of the property of civil law.
Whether granted by the Spanish king, Mexican president, or their representatives, these property rights defined and continue to define a nexus
of social relationships as well as a complex of human interactions in the
rural communities throughout northern New Mexico.
Spanish explorers and conquistadors who departed from the port
towns of Seville and Cadiz for the New World left behind a country in
tremendous flux. For almost 700 years the various Iberian kingdoms that
made up what later became Spain had been engaged in wars of reconquest against Muslim invaders. During those seven centuries of gradual
reconquest Spaniards defined and redefined their notions of law, citizenship, and municipal life. The Muslims were eventually defeated when
their last stronghold, Granada, fell in 1492, only a few months before
Spaniards sailing with Christopher Columbus encountered the New
World.
Despite a historiographical tradition that has painted the fifteenthcentury Spain of Ferdinand and Isabella as backward and stagnant, the
documentary record reveals a historical tapestry of vibrant town life,
politically astute citizenry, and a wide range of economic activities such
as agriculture, livestock raising, trade, and cottage industries. A
Spaniard's sense of political and economic participation in community
life was predicated upon certain social and legal considerations that
grew out of the Reconquest. The legal system that emerged illustrated
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intimate linkages between citizenship, town life, and access to and management of natural resources.
Prior to the Columbian voyages of the late fifteenth and early sixteenth centuries, land in Spain could be owned by monarchs, by communities, or by individuals. During the Reconquest the kings of Castile
often rewarded individuals and communities with tracts of land in return
for effective military service. 2 These grants were awarded from royal
lands known as tierras realengas or tierras baldias. While the land
granted to private individuals is easily understood by those familiar
with common law traditions, land granted to communities, however, has
been poorly understood.
The Spanish crown conveyed most of the tierras realengas to towns
and communities. Once conveyed, these lands became known as tierras
concegiles-that is, lands owned by a community and governed by a
town council (concejo). The land no longer belonged to the State but
instead became the private property of the community and was set aside
to be used, in perpetuity, for the benefit of that community. By the end
of the fifteenth century most of the tierras realengas had been replaced
by tierras concegiles. Scores of individual communities now owned most
of the Spanish land mass. Because of serious misunderstandings of Spanish property law, it is of major importance to understand that these communities were not merely occupants of the land, they were the
landowners. 3
'
As landowners, the Spanish municipalities granted plots of land to
individuals for their private use (for a house and a garden on which
fruits and vegetables could be grown). These small individual plots were
held in fee simple and, once a series of obligations had been satisfied,
could be bought, sold,Jraded or passed on to heirs. Some plots of land
were also set aside as propios, or income-producing lands, for the towns.
The town councils usually rented these lands out and the proceeds were
used to defray the costs of public works, municipal government, or simply to ease the tax burden. As alienable property, these propios could
also be sold if the purpose was to produce income for the municipal
treasury.
In addition to granting individual plots and retaining individual plots
as propios, the towns also set aside certain lands'---often very extensive
lands-as common property. The theory behind common land was that
nobody had the right to appropriate for themselves resources proffered
by nature alo'1e; that is, resources produced without human intervention. 4 The co'mmon lands could not be alienated in any way. They could
not be bought or sold but they could be used without any tax burden by
the citizens of the community for certain purposes: for recreation, for
pasture, for the watering of livestock, for the gathering of wild fruits and
nuts, for hunting, fishing, and for cutting wood. Citizens of the community, rich and poor alike, enjoyed equal access, but citizens of other
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towns did not unless specifically granted permission by appropriate
municipal authorities. The average Spaniard would have found it difficult to make a living, support a family, and contribute to the community
without adequate access to the commons.
Individual citizens comprising the Spanish town clearly did not own
the commons; the town itself owned them. But through the right of a
property concept called usufruct, each citizen had a property interest in
the commons. In the civil law of property, usufruct is the right to use and
enjoy the property of another (in this case the property of a town), and
to draw profit from it provided that such an act does not alter the purpose or substance of the property being used. s Almost all of the grazing,
watering of stock animals, and wood-cutting in Spain occurred on the
common lands.
Usufruct is a direct inheritance from Spain's Roman law progenitor.
The principle of usufruct is enunciated in the sixth century Institutes of
the Roman Emperor Justinian. 6 The usufructuary-that is, the person
having the right of usufruct-held a property right but not one held in
fee simple. He did not have unqualified ownership and, therefore, he did
not have the ultimate power of disposition of that property. Stock watering rights, grazing rights, and wood-cutting rights were usufructuary
property rights. Our knowledge of the nature of these rights is not nearly
as nuanced as our knowledge of water rights, but it is clear that they
were property rights. It is significant, however, that the Treaty of
Guadalupe Hidalgo, as will be discussed later, did not protect only property rights held in fee simple. The treaty protected property rights of all
kinds.
With the conquest of Mexico in 1521, Spaniards began the process
of institutionalizing empire proceeded to explore and colonize regions
away from Tenochtitl<in (present day Mexico City). Quite naturally they
brought with them a set of political, economic, and cultural values that
influenced patterns of colonization and everyday life, including the Spanish language, Catholicism, and the civil law of property. The timing was
propitious for the Spanish monarchy because just as the tierras
realengas in Spain were disappearing, the vast American continents
were opening up with their seemingly endless supply of new tierras
realengas. Andjust as in Spain during the Reconquest, there were those
whom the crown wanted to reward for their participation in the Conquest. Mirroring the Iberian process, grants of tierras realengas went
to both individuals and communities. Through the use of land grants,
the Spanish crown was able to reward both the conquistadors who first
extended Spanish dominion in the vast New World and the subsequent
colonists who made that experiment a lasting reality. The system that
had been tried and tested in the mother country was introduced in Mexico
and, with relatively minor adaptations, worked its way north to areas like
present-day New Mexico,Arizona, Texas, Colorado, and California. The
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descriptive classifications changed a little but the institutional framework remained intact. In New Mexico, for example, the common lands
owned by the community were not referred to as tierras concegiles but
more commonly as ejidos or montes, but they served exactly the same
purposes. Just as the tierras concegiles were owned by the town in
Spain, the common lands in New Mexico were also owned by the communities, of which there were two distinct kinds.
Best known are, the formal municipalities governed by a town council called a cabildo or ayuntamiento. New Mexico never counted more
than a handful of such communities, including Santa Fe (1610), Santa
Cruz de la Canada (1695), Albuquerque (1706), San Miguel del Bado
(1794) and Don Fernando de Taos (1796). As early as 1573 when King
Philip II issued a series of ordinances concerning the establishment of
new towns in the Americas, he explicitly made provision for all new
towns to include common lands: "A commons shall be assigned to the
town of such size that although the town continues to grow greatly,
there will always be sufficient space for the people to go for recreation
and for the cattle to be pastured without causing any damage."7 Another important provision was that towns were to retain water for domestic and agricultural needs, and they were to apportion it, along with
communal land, to the ori'ginal settlers and those who came later. 8
Settlement patterns in northern New Mexico did not always find
migrants moving to recently established corporate communities. From
the beginning of Spanish colonization efforts in New Mexico, the rural
agricultural clusters proved to be a viable alternative to formal to~n life.
By the time of the Pueblo Revolt of 1680, the majority of the Hispanic
population did not live in formal towns but rather in dispersed ranchos,
plazas, and hamlets. 9 This trend continued after the Spanish Reconquest
of New Mexico by Diego de Vargas, as necessity continued to bind
neighbors together. These small rural communities, found along the
streams tributary to the Rio Grande, were scarcely strong bastions of
defense but at least they held out the possibility that sufficient manpower could be mustered on short notice to discourage all but the most
determined Indian attacks.
The rural agricultural cluster emerged in one of several ways. A
poblador principal could receive a land grant ifhe promised to recruit a
few families and agreed not to settle within ten leagues (approximately
twenty-six miles) of an established town. Unlike the town grants-also
sometimes initiated by a poblador principal-there was no expectation
that these private grants would ultimately result in the establishment of
a formal town with an ayuntamiento and a full array of other governmental structures. 10 The recruiting efforts generally focused on extended
families, former neighbors, and groups tied by compadrazgo. 11 A second pattern often yielded the same result. A single individual could
receive a private land grant and, after fulfilling all the accompanying
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. obligations, was free to sell portions in subdivision. It is clear that at
least some land petitioners had just this kind of real estate speculation
in mind from the outsetY Inheritance by children of the poblador principal, or by the children of those to whom he sold individual plots, led
to further subdivision.
It was not necessary for the local community to enjoy formal municipal status to possess common lands. The Siete Partidas, the famous
legal code of Alfonso X, made it clear that "cities, towns, castles, and
other places" were to enjoy the benefits of the common lands. 13 The
primary documentation from the Spanish Archives of New Mexico and
the Mexican Archives of New Mexico also makes clear that both the
formal and informal communities did indeed encompass common inviolable lands that could not be bought or sold or otherwise encumbered
but that were set aside intact for the use of local residents and those
who would come after them. Interlopers on the common lands could and
would be evicted. 14 Just as in Spain, survival would have been impossible without access to the common lands because the individual plots
were generally not large enough to pasture and water animals or to cut
wood to construct buildings or to heat homes.
New Mexicans of the seventeenth, eighteenth and nineteenth centuries clearly understood the fundamentals of Hispanic property law
and the systems of land tenure and water usage inherited from Spain
and central Mexico. They knew the difference between private property
and community property. While their homes and gardens were theirs to
be bought or sold, other necessities of life, such as the bounty of common lands and the water that ran in their acequias (ditches) were to be
shared in good times and in bad. When requesting land or water they
distinguished between themselves as private individuals and themselves
collectively. The Rancho del Rio Grande Grant in the Taos Valley offers a
good example.
The ten original grantees made their petition for the grant in February, 1795, and were placed in possession two months later. At least some
of the ten had apparently squatted on the land even before their formal
request because they had built and repaired an acequia and had knowledge of the flow of the Rio Grande del Rancho extending back several
years. They were prompted to formalize their status because competitors had moved into the area and were also planning to request a merced
(grant of land and/or water). They argued that there was not enough
land and water for themselves and the competitors:

We, Jose Mirabal, Antonio Fernandez, Concepcion Romero,
Ventura Romero, Mariano Romero, Antonio Fresqu i, Jose Antonio Gonzales, Ana Maria Romero, Catarina Romero, all of us collectively and unanimously, and each of us individually appear
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before you in the best legal form and state, sir, that we were the
first to request the Rio Grande site, and having seen the that
other citizens are requesting a merced, we, those here enumerated, declare that we have made the repairs and that the source
of the river is becoming smaller and that there are years too that
it goes completely dry and for these reasons trouble you to
consider our case. IS

In their request to the Alcalde Mayor of Taos the citizens of the
Rancho del Rio Grande, an informal community, were able to harmonize
without any difficulty two apparently contradicting property traditions,
the private ("each of us individually") and the collective ("all of us
collectively and unanimously"). They were individuals who could own
their own houses and gardens, but they were also members of a common
land community and an acequia community and were therefore prepared
to share certain assets for the common good. Communal collaboration
was essential for survival.
The resulting small agricultural clusters were almost always found
on small alluvial flood plains. It was impractical, if not impossible, for
each small landowner along a water course to build and maintain an
acequia, which often required construction and upkeep of a stone and
brush atarque (a weir or diversion dam) on the water source. 16 In addition, the water might have to be channeled from the source across a
neighbor's land-not a rare occurrence; some evidence even suggests
that in certain areas it was actually the rule rather than the exception. 17
Hispanic legal tradition, through a special kind of easement, or rightof-way (the servidumbre de aquaductos),18 did permit this activity, but
the possibilities for resulting conflict were never far away.19 Moreover,
it was necessary to articulate mechanisms and implement enforcement
procedures to protect the always beleaguered downstream farmers on
the water source. Provisions had to be made for late arrivals who wanted
to add themselves and their families to the clusters. Because not everyone could always have all the water he or she wanted, especially in the
semi-arid stretches of northern New Mexico, schemes for sharing had to
be devised. In the complete absence of an ayuntamiento or any other
formal governmental structure in these small rural enclaves, mutual need
fashioned a unique and effective cooperative effort.
Through the process of mancomu~icaci6n, the community of rural
farmers and irrigators, the parciantes (called parcioneros in some areas.
of colonial Mexico and aparceros in others) voluntarily formed associations (mancomunidades) to build, maintain, and administer the ditches
as well as to resolve future disputes. 2o The agreements, in part modeled
after the municipal water systems, were much more likely to be oral than
written and were passed down from generation to generation of irriga-
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tors. There is no indication in the surviving documentary record that
they required ratification from any nearby m'unicipal or provisional authority.21 For each ditch they devised water sharing plans on an informal
basis. The type of agreements were similar, but not identical, from one
acequia to another on the same watershed. Most were simple, as each
parciante s rights were of equal dignity, but some encompassed a more
complicated series of priorities, rotations, and water relationships. While
the mechanism of self-restraint was enshrined and cooperation anticipated, compliance was not taken for granted. Some form of protection
was needed, and the rural irrigators opted for administration without
formal government. This, they believed, was a better instrument of equity than subjugation to a bureaucracy that could easily develop competitive, or even hostile, interests.
The parciantes of each ditch elected a ditch supervisor and empowered him to enforce the agreements and manage ditch affairs. In New
Mexico these ditch managers were termed mayordomos, while in other
parts of northern New Spain they were calIed zanjeros (California) or
acequieros (Texas). No matter what the specific designation, however,
this office constituted the only semblance of government for generations of rural peoples in New Mexico and in other regions of what we
now calI the Southwest.
Most of the rural acequias, supervised by mayordomos, were named,
but they are generically designated in the historical record as asequias
de comim. 22 They were generally small in size, perhaps a mile or so in
length, but because they were totalIy dependent upon gravity flow, they
were sometimes as long as five miles. These rural acequias proliferated
in New Mexico, especially in the late eighteenth century. By the time
Mexico struck out for independence from Spain, these small acequias
greatly outnumbered the often large community acequias governed by
the ayuntamientos. In a preliminary study of community acequias in
New Mexico, WelIs Hutchinson found that by 1820 approximately 175
community acequias had been built. 23 Since there were only a handful of
corporate communities with functioning ayuntamientos in New Mexico
at the time, the vast majority of these were private community acequias
under the supervision of mayordomos elected localIy by the parciantes.
They were the primary institution for allocating and managing the water
used for agricultural purposes and as such were the fundamental instrument for production in the countryside. Moreover, these acequia communities enjoyed legal status, that is they had a persona juridica and
thus had the full protection of Hispanic law.
In the enjoyment of their juridical personality, the irrigators in New
Mexico's community acequias not only argued their own claims forcefully before the proper judicial authority but were also able to withstand
the unwarranted claims that others might bring against them. In one
1741 water dispute on the Rio Chama, a frivolous water claim against a
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small group of parciantes resulted in a fifty peso fine and a stern warning that such behavior would not be countenanced. 24 Construction and
maintenance of these community acequias were also used in land disputes as solid examples of effective agricultural use, a common requirement needed in the fulfillment of land grant obligations. 25
Over time the mancomunidad, oracequia association, often assumed
an importance that transcended its original purpose. It grew from an
instrument of physical survival to one of cultural survival. Just as the
ditch tied the fields together, the association tied the rural neighborhood together, reinforcing compadrazgo, imparting to each village a
distinct identity, and offering itself as a mechanism for mutual aid during
crises or times of need. In essence, it blended the cultural and the material into a kind of secular cofradia, a confraternity that formed the nucleus
of rural life in Hispanic New Mexico. And if water quenched the thirst of
both colonists and their crops, this precious resource also provided
pastures, trees for firewood, and relief to stock animals.
The commons lands of form iii and informal communities were put to
many uses in Spanish and Mexican New Mexico, including fishing, hunting, threshing, recreation, the gathering of wild fruits, nuts and herbs,
and the disposal of refuse. Most importantly, however, they were used
for grazing, watering of stock animals, and wood-cutting. In most cases
provision for common lands is found in the land grant documentation,
but in an insightful analysis Daniel Tyler has argued that even in the
absence of specific provisions for ejidos:

[A] community was expected to have rights to water, pasture,
wood, and grazing on the land surrounding its grant. This use
was central to New Mexico land tenure in the Rio Grande Valley.
Land could be granted in a number of ways, but underlying the
use of that land was a certain right to enjoy the earth's resources,
including the water, either through a specifically marked off ejido
or a sphere of interest near the surrounding community which
was understood to be that community's territorial prerogative. 26

Juan de Onate brought the first large herds of stock animals to New
Mexico with his expedition in 1598. He was accompanied by 129 soldiers, eight Franciscan missionaries, and 270 other men-civilians~
about half of whom brought their wives and children. While some might
have entertained notions of finding gold and other precious metals, it is
clear that most of the colonists had settlement, agriculture, herding, and
stock raising in mind. For this' reason Onate brought with him wheat
seed, 7000 animals (cattle, sheep, goats, horses, mules, and hogs), wagons, plowshares, hoes, and other agricultural toolsY Many of the indi-

330

NEW MEXICO HISTORICAL REVIEW

OCTOBER 1998

vidual colonists brought additional farming implements and supplies.
Onate's contract authorized him to make land grants and distribute waters under the stipulations decreed by King Phillip in 1573. New Mexico
was thus destined to become a pastoral and agricultural frontier.
Not all the land was iegally open for pastoral activities. It was illegal
to graze stock on royal land (tierras realengas or tierras baldias). Because of inadequate enforcement, however, it is likely that this law was
circumvented. But those who grazed their cattle, sheep, and goats on .
public land subjected themselves to possible fines and even imprisonment. Private lands could, of course, be grazed either by the owner of
the land or by others to whom he or she extended the right. But most
grazing in New Mexico occurred not on royal or private lands but rather
on the common lands of the towns and rural agricultural clusters.
Stockmen were responsible in large measure for the steady expansion of the New Mexico frontier, especially in the late eighteenth and
early nineteenth centuries. As irrigated cropland occupied more and more
of the fertile alluvium along the rivers and streams of the Rio Arriba,
stockmen had to open new grazing lands for their herds of sheep and
cattle. The phenomenon is aptly described by geographer Richard L.
Nostrand:

The process occurred in the following manner. Stockmen in quest
of suitable pasture for their flocks would venture across a divide to the next valley where they would build adobe shelters,
irrigate patches of land, and eventually attract others. In this
fashion, stockmen from Taos settled in Arroyo Hondo in 1815.
Or, to be closer to their grazing lands, several stock raising families would migrate up and down a valley to a point where flood
plan cropland and a village site were available. So it was that
families primarily from San Miguel founded EI Cerrito in the Pecos
Valley probably in the 1830s. Or, rather than return home from
their summer grazing lands, a stockraising family would build a
jacal and remain permanently...Through the process sometimes
called "splinter division," stockmen from parent villages created offspring villages; Taos gave rise to more than a dozen
such offspring, and San Miguel parented at least a dozen. 28

The process continued in area after area. In the early nineteenth
century steady demographic pressure in Santa Cruz de la Canada was
not sufficiently relieved by out-migrations to Chimayo, Cordoba, and
the riverine communities of the Rio Chama and its tributaries. As a result
stockmen in the Santa Cruz district had to petition for new grazing lands
further to the north in the immediate vicinity of Picuris Pueblo. 29 The
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common grazing lands were, by design, often immense because when
low elevation pastures shriveled during dry summer months it was necessary to seek out adequate forage at higher elevations. In most areas,
unlike the situation in central and southern New Spain,30 the carrying
capacity of the land was not seriously challenged as the herds of sheep
were broadly scattered over wide expanses of commons and only small
numbers of cows, horses, mules, and goats dotted valley floors and
neighboring slopes. Once the animals were withdrawn, the vegetative
cover replenished itself generally within a single growing season.
On the other hand, even small numbers of stock animals could cause
major damage to crops and acequias. The large majority of grazing controversies found in the documentary record concern this problem, not
grazing or deforestation.3' By law, farmers were to fence off their lands
in order to prevent accidental damage to their crops by stock animals,
but the large number of damage reports found in the archives suggest
that many farmers shunned the obligation. 32 Water on private land could
be used for all domestic purposes and could also be used for watering
animals. These uses did not require a water grant or any other special
authorization. But without a specific water right the owner of a private
land grant could not divert water from its course for irrigation or industrial use, such as the powering of a mill. Neither could the farmer impound water in a reservoir or tank without a water right issued by
competent authority.
Finally, and most importantly, the water on common land owned by
the town or agricultural cluster could be used for the same purposes but
with several differences. Communities enjoyed water rights; they obviously could not have survived without them. As a result, citizens of the
community could divert water to irrigate their individual fields or to
power a grist mill. On the town's common lands water could be diverted
into ponds, reservoirs, and tanks for stock animals. With the exception
ofa few wealthy landowners, most of the stock animals in Hispanic New
Mexico were watered on common lands. There was one important limiting caveat, however: Unless the water right was explicitly extended to
others, water on the common land was made available only to residents
of that town or community.
The commons were used not only for grazing and watering stock
animals, but for wood-cutting as well. Although adobe clearly prevailed
in the construction of houses, public buildings, and churches, some
Hispanic communities of northern New Mexico, such as Vallecitos, evidenced a preference for wooden structures. 33 In other areas, huts
(jacales), sustained by pole frames, were common and obviously required wood. 34 But even where thick adobe walls predominated, logs
were employed as vigas (roof beams) to support the roofs and latillas
(saplings) were laid across them .
. Firewood stacked outside the houses provided warmth in the winter
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and fuel for cooking throughout the year. 35 Flumes (canoas), diversion
dams (atarques), headgates (tomas), carts (carretas), and plows (arados),
caskets, furniture, doors, shutters, axes for grinding stones in mills,
fences, gates, corrals, barns, storage spaces, and tool handles all required wood, often in combination and iOn large amounts. Different species of trees were more appropriate for different tasks. Pine logs were
preferred for vigas, willow for diversion dams, cedar for jacal construction, and pinon for firewood. The fact that the different species often
grew at different altitudes of the montes helps explain the large extent of
many of the common lands. Just as in Spain, the commons of New Mexican villages provided the necessary wood that each citizen was entitled
to cut without fee for his or her own use. More importantly, however,
grazing rights and wood-cutting rights on the commons were usufructuary property rights, conveyed to the town or rural community by competent authority and enjoyed by the citizens of the town. They could
not be alienated in any way. At the time of the war between the United
States and Mexico in 1846-47 and the subsequent peace treaty in 1848,
Hispanic property law recognized and protected these rights.
The major stimulus to scholarship on the Treaty of Guadalupe
Hidalgo has been the continuing litigation in state and federal courts
where judges and special masters, using expert witnesses' reports, depositions, and testimony have sought to comprehend better the nuances
of the obligations the United States assumed in 1848 when it ratified the
treaty. The process has been evident throughout the states that share a
common border with Mexico, but it has been most apparent in New Mexico
and Arizona, as those two states began a general adjudication of water
rights, and some litigants (heirs or successors in interest to original
grantees) found it important to exert their rights under Spanish' and
Mexican law. It is important to remember that litigants are not employing
property protections found in contemporary Spanish or Mexican civil
law, but rather the land and water rights, as well as customary practices,
that were enjoyed and protected prior to 2 February 1848. The basic
explanation for this anomaly is found in international law, treaty law, and
United States case law.
If the political maps of the world remained forever constant, there
would be no need for the law of nations to focus on the problems of
state succession. Since the advent of the nation-state, however, revolutions for independence, peaceful cessions, sales and trades, wars of
conquest, and major and minor boundary adjustments have occasioned
changes in territorial sovereignty. The historical record has shown repeatedly that an area can belong to one country on one day and to
another on the next. More recently, cartographers have been kept busy
as the former Soviet Union and Yugoslavia fell apart while East and
West Germany fell together. Invariably, changes in territorial sovereignty
have bequeathed an unbelievably perplexing legacy of legal quandaries.
0

MEYER AND BRESCIA

333

They concern not only abstract principles of diplomacy and internationallaw but also, and more importantly, groups of people whose lives
have been disrupted by the actions of others; residents and non-residents; rich and poor; newcomers and those long established-all with
vested interests of one kind or another.
The law of state succession-an international law construct practiced for centuries but codified only in 1978by the Vienna Convention'
on Succession in Respect of Treaties-has as its major goal the curtailing of the most egregious impacts of territorial change. It rests on the
fundamental legal principle, endorsed by the most distinguished legal
scholars throughout the world, that property and other vested rights
,previously acquired under a former sovereign must be respected by the
successor state. 36 D. P. O'Connell conducted an extensive review of the
scholarly literature and concluded that when a change of territorial succession occurs, "private property rights, and rights received from judicial decisions remains unchanged ... The successor state is entitled to
exercise the predecessor's rights and is obliged to discharge the
predecessor's duties, because international law so directs."37 The principle that acquired rights (droits acquis) survive the incident of state
succession is, in fact, "one of the most well-established norms in the
field. "38
In the absence of some international covenant to the contrary, a
successor state can subsequently alter acquired rights, but legislation
to change or abrogate them must be explicit and precise. As O'Connell
notes, "[u]ntil a successor State legislates to terminate acquired rights
...these remain in existence as facts." In those rare instances when an
ownership pattern in a cessionary state is completely inconsistent with
the concept of property in a successor state (for example, the "ownership" of a slave in a nation without slavery), then it is necessary that
steps be taken "in order to indemnify the holder of the rights for its loss
under the new legal order. "39
The principle that an area's change of sovereignty alters its public
law but leaves intact its private law, including property law, has deep
roots in the United States' historical experience. In 1803, when the United
States acquired Louisiana from France, former citizens of Louisiana continued to enjoy their property as before. The Florida acquisition treaty
of 1819 (Adams-Onis Treaty) guaranteed acquired rights as well. When
a test case reached the United States Supreme Court in 1833, Chief Justice John Marshall concluded that the property guarantees that are afforded individuals apply equally if the territory in question was acquired
amicably or by conquest. 40
Throughout the nineteenth century, dozens of cases in state and
federal courts articulated the same principle. The decisions clearly indicate that the courts did not always have good evidence upon which to
assess the nature of acquired rights under the laws of prior sovereigns.
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Even so, whether they were perfectly or poorly understood, there was
little debate on the applicability of the laws themselves. The United
States courts did recognize that it was possible to alter acquired rights
but only to the extent that they were not specifically protected by United
States treaty obligations. This principle was most succinctly affirmed in
Delassus v. United States, which held that "the conqueror may deal with
the inhabitants and give them what law he pleases, unless restrained by
the capitulation, but until alteration be made the former laws continue."41
As noted earlier, the Treaty of Guadalupe Hidalgo provided ample
protection for the property rights of Mexicans who suddenly found themselves residing in the United States on 2 February 1848. The document
is a classic example of applying the law of prior sovereigns to citizens
innocently prejudiced by a change of territorial possession. Article VIII
of the Treaty of Guadalupe Hidalgo states:

Mexicans now established in the territories previously belonging to Mexico, and which remain for the future within the limits
of the United States, as defined by the present treaty, shall be
free to continue where they now reside, or to remove at any time
to the Mexican Republic, retaining the property which they possess in the said territories, or disposing thereof, and removing
the proceeds wherever they please, without their being subjected to any contribution, tax, or charge whatever.. .In the said
territories, property of every kind, now belonging to Mexicans
not established there, shall be inviolably respected [emphasis
ours]. The present owners, the heirs of these, and all Mexicans
who may hereafter acquire said property by contract, shall enjoy with respect to it guarantees equally ample as if the same
belonged to citizens of the United StateS. 42

The language of the property protection is, of course, important,
and in the case of the Treaty of Guadalupe Hidalgo the language employed often has been misunderstood. The phrases in Article VIII that
are almost invariably used to underscore the sanctity of protection are
"property of every kind" and "shall be inviolably respected." Those
phrases apply specifically to absentee landowners, not the vast majority of landowners. The complete sentence reads: "In the said territories,
property of every kind now belonging to Mexicans not established there,
shall be inviolably respected." Who were these "Mexicans not established there?" Some were Mexicans who resided south of what became
the new boundary but who owned property north of the new dividing
line. Some were Mexicans who owned property north of the new boundary but who decided to return to Mexico at the war's conclusion. And
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some were Mexicans who owned various pieces of property north of the
dividing line but who were established only on one. This was quite
common in New Mexico. Does this mean that the vast majority of Mexican property owners were left without protections by the treaty? Not at
all-only that those particularly strong phrases should not be invoked
without some textual analysis.
The vast majority of landowners were protected by the first sentence of Article VIII: "Mexicans now established in the territories previously belonging to Mexico, and which remain for the future within the
limits of the United States, as defined by the present treaty, shall be free
to continue where they now reside, or to remove at any time to the
Mexican Republic, retaining the property which they now possess in the
said territories, or disposing thereof, and removing the proceeds wherever they please." The phrases "property of every kind" and "shall be
inviolably respected" specifically protected absentee landowners but
do they also protect the vast majority of property owners? Logic and
context strongly suggest that they do. To suggest that the phrases were
intended to protect only non~residents is to argue and embrace an illogical supposition. It would mean that Mexicans who owned property
north of the new boundary but who never resided there were to enjoy
greater protections than those who actually resided there; it would mean
that those who returned to Mexico at war's end were to have greater
protection than those who chose to remain in the United States and it
would also mean that Mexicans who were multiple property owners were
to enjoy greater protections for those plots of land on which they did
not reside than for those on which they did reside. All three scenarios
are illogical and remind us that when historical documents are ambiguous or subject to different interpretations, logic should be summoned to
help make the determination of meaning.
It is abundantly clear that the treaty negotiators and their respective congresses could have limited the kind of property to be encompassed by the broad promise of protection. Following Hispanic law, they
could have confined it to only propiedad perfecta (property with a clear
title and without restrictions as to use; groundwater, for example) or
propiedad imperfecta (property with pending title or property with qualified usage; for example, surface. water). They could have confined it to
either propiedad mueble (personal property) or propiedad immueble
(real property or real estate). The treaty negotiators could have also
limited it to propiedad usufructuario (usufructuary property over which
one had use but not ultimate disposition, like the grazing and wood-,cutting rights of the community land grants). They could have qualified
the nature of the protection itself by specifying that it was generally
protected or in most instances protected. The treaty commissioners chose
not to do so and in the final section of Article VIII specified that "property of every kind shall be inviolably respected." Even without this
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phrase, however, the property protection ofArticle VIII is broadly based.
It is without qualification or limitation. Moreover, the law of state succession and prior sovereigns offered additional assurances. If the treaty

guarantees have sometimes been misunderstood or misrepresented, however, it is because Article X of the treaty, pertaining explicitly to land
grants, was never ratified by the United States Senate.
The original draft of the Treaty of Guadalupe Hidalgo, negotiated
by United States Commissioner Nicholas P. Trist and his Mexican counterpart, committed the United States government to honor all land grants
made by competent Mexican authorities prior to the outbreak of host ilities between the two countries in 1846. The only problem was that Trist
included in the provision land grants that had been awarded to Mexicans in Texas. Texas had fought for and won independence from Mexico
in 1836. Many Anglo Texans, including two U.S. senators from Texas,
thought that this issue had been resolved at the time of independence.
The prospect of providing additional time to the Mexican property-owning population so that they could validate their land claims was quite
unsettling for Anglo Texan politicians. Discontent among the Texas delegation would surely have doomed the treaty. Moreover, Trist had ignored President James K. Polk's recall instructions and, although the
president was satisfied with the final treaty draft, he decided to recommend to the Senate ratification without endorsing Article X. On 10 March
1848, upon the recommendations of the White House, the United States
Senate passed the treaty but without Article X. This failure to ratify
Article X should not be interpreted to mean that the recipients of land
grants, made first by Spanish and subsequently by Mexican officials,
were left unprotected by the treaty. The explanatory provisions of the
Protocol of Queretaro substantiate this point.
Because the United States government did not ratify the entire treaty,
and because the Mexican government expressed concern about the
changes, President Polk found it necessary to send two envoys to Mexico
to explain the reasons for the alterations and, if possible, to secure Mexican congressional approval of the amended document. In the exercise of
these two tasks, the two envoys, Senator Ambrose H. Sevier and Attorney General Nathan Clifford, were also empowered to negotiate an international protocol with the properly designated Mexican official..
According to President Polk's explicit instructions, the envoys had
no authority to negotiate a new treaty or to modify the one already
ratified by the United States Senate. Their action, significantly, was to
be explanatory. The two United States commissioners were successful
in gain- ing Mexican ratification of the amended treaty. In the course of
that effort, and in keeping with their instructions, they offered reasons
for the Senate action on Article X. This explanation formed the basis of
Article 11 of the Protocol:
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The American government by suppressing the 10th article of
the Treaty of Guadalupe Hidalgo did not in any way intend to
annul the grants of land made by Mexico in the ceded territo- .
ries. These grants, notwithstanding the suppression of this article of treaty, preserve their legal value that they may possess
and the grantees may cause their legitimate titles to be acknowledged before American tribunals ....Conformably to the laws of
the United States, legitimate titles to every description of property, personal and real, existing in the ceded territories, are those
which were legitimate titles under the Mexican law of California
and New Mexico up to the thirteenth of May, 1846, and in Texas
up to the 2nd of March, 1836. 43

Both the Treaty of Guadalupe Hidalgo and the Protocol of Queretaro
make it clear that valid Mexican land grants were protected in the ceded
territories. This conclusion is not altered by the failure of the U.S. Senate to ratify Article X, because Article VIII of the treaty, as previously
shown, also protected Mexican "property of every kind" and Article 11
of the Protocol of Queretaro offered sti II additional evidence of intent. 44
The Protocol of Queretaro was never rejected or repudiated by the United
States Senate or any other branch of the federal government and, therefore, continues to stand as the correct and official interpretation of the
amended treaty.45
It is of major significance that the United States Constitution places
treaties, along with the Constitution itself, as the supreme law of the
land. According to Article VI, Section 11 of the Constitution, judges in
every state are bound to respect treaties, "the laws of any State to the
contrary notwithstanding." The meaning of Article VI, Section II is clear:
ifany state law conflicts with the treaty obligations of the United States,
it is the treaty that is to take precedence. The protections afforded by
the treaty to Mexicans, their heirs, and successors in interest are therefore constitutionally protected guarantees.
Because water rights, grazing rights, and wood-cutting rights were
all property rights under Hispanic law, they all enjoyed the protections
of the Treaty of Guadalupe Hidalgo. The present owners oflands, originally comprised in those grants, as successors in interest, continue to
hold these rights originally awarded to, or subsequently acquired by,
the Spanish or Mexican proprietors. This means that in the states of the
Mexican territorial cession (New Mexico and Arizona for example) Spanish colonial and Mexican property law of 1848 was no longer to be considered foreign law; it was to be considered United States law. Where
Mexican property rights were concerned, United States courts, in effect,
would act as surrogates for the Mexican courts.
Shortly after the signing and ratification of the Treaty of Guadalupe
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Hidalgo the common lands ofNew Mexican towns and communities found
themselves under serious assault not only by land speculators and other
opportunists, but also by New Mexico territorial courts and U.S. federal
courts. The judicial raid on the common lands resulted generally from a
profound clash of legal cultures but specifically from several distortions
of Hispanic property law. Although the misunderstanding was different
in territorial and federal courts, the result was the same and the commons were displaced.
The territorial courts of New Mexico tended to view the commons
not as property of a town but of the individual residents of that town.
With little appreciation of the concept of usufruct, the territorial Supreme Court determined that the commons were actually held in fee simple
by the local citizenry. The individual residents who, under Hispanic law
enjoyed use but not title, suddenly became "tenants-in-common" with
a proprietary interest. Now, for the first time, common lands could be
bought and sold. To make matters worse, the Territory's partition law,
enacted in 1876, enabled a few disgruntled citizens in any community to
force division and sale of the entire commons at public auction once the
proper share for each resident was determined. The statute enabled the
courts to order a sale of common lands with the proceeds divided up
among the interested parties. The land speculators, working in concert
with a few out-of-state wealthy cattle barons and large timber companies moved quickly on the scene to buy up the acreage from Hispanic
landowners, many of whom spoke little English, at a fraction of its true
worth. The common lands of the Tierra Amarilla Grant, the Trampas Grant,
and the San Crist6bal Grant, for example, were lost in this manner. 46 On
occasion, local residents were given access to what were formerly their
common lands for a short period of time but ultimately the new landowners would fence off immense acreage and in the process restrict or deny
entry to neighboring Hispanics for grazing, watering of stock animals,
and wood-cutting.
While the New Mexico territorial courts were presiding over the unfortunate loss of communal lands, a complementary scenario was playing out in Washington, D.C. The United States Supreme Court evidenced
a different misunderstanding of Hispanic property law but one no less
devastating. The federal protection of common lands started out well
enough. As early as 1807 the federal government put itself on record.
The Congress confirmed to the city of New Orleans (recently acquired
under the Louisiana Purchase) the common lands adjacent to it. 47 In
September of 1846, only one month after the United States troops occupied New Mexico, Stephen Kearny singled out the commons as property
that would be guaranteed by the new American government. 48 The Treaty
of Guadalupe Hidalgo protected them as well, or so it appeared when the
first test case reached the United States Supreme Court in 1866. In
Townsend v. Greeley, a case that originated in San Francisco, California,
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the justices acknowledged that the treaty guarantees were not limited to
private grants but protected community grants as well. In addition, the
decision specified that the common lands were included in community
property.49
Both before and after the 1866 Supreme Court decision, the Surveyors General for·New Mexico recommended confirmation of common lands
in a number of instances. Thirty-one years later, however, in a stunning
reversal, th'6.:Supreme Court ruled in U.S. v. Sandoval that the commons
were not protected. This case originated in New Mexico and dealt with
the San Miguel del Bado grant that comprised approximately 315,000
acres, including several communities such as Las Vegas. Although the
Court of Private Land Claims had confirmed this grant several years
earlier, the Supreme Court ruled that the common lands belonged not to
the individual communities on ·that grant but to the state. 50 The court
then followed the only logic available to it: lands not alienated by either
the Spanish or Mexican governments prior to 1848 passed intact to the
United States. The common lands wer.e thus judged to be United States
public lands. The decision reflects yet another example of poor understanding of Hispanic property law. The justices failed to appreciate that
just as land granted to private individuals, once alienated from crown
ownerspip, ceased to be part of the national territory, the same was true
of land granted to a community. The Spanish crown, and subsequently
the Mexican government, abandoned its ownership oftierras realengas
or tierras baldias when it made a community grant.
U. S. v. Sandoval proved to be dispositive of a number of other cases
pending before the court. Common lands were regularly disallowed after·
this case or reduced to a tiny fraction of their actual size. Of the 315,000
acres of the San Miguel del Bado grant, for example, only about 5,000
acres were confirmed. This was less than two percent. Other northern
New Mexico communities experienced the same phenomenon.
Even with the judicial decision that the common lands of New
Mexico's Hispanic communities belonged to the United States after 1848
it would have been possible to salvage their traditional uses. No matter
who owned the land for centuries, the residents of those towns, through
usufruct, had the right touse it. And the·rightto use it had real value. I~
fact, it was even taken into consideration when an individual calculated
the assets. of his or her estate. 51 The right of use was protected by the
property guarantees of the Treaty of Guadalupe Hidalgo. The United
States government took no steps, or timid steps at best, to discharge its
obligations under the treaty. These common lands, often extensive, be'came part of the public domain that was subsequently incorporated into
. the National Forest system of northern New Mexico. In total, almost
. nine million acres went to the National Forest. In no case was compensation offered. Instead, the government offered under the authority of the
Taylor Grazing Act of 1934 a schedule of fees and increasingly strict
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limits on grazing, wood-cutting, and watering, activities that had been
conducted on common lands for generations without cost.
More recently, in July of 1997, the Ninth Circuit Court's injunction
that severely restricted grazing and wood-cutting on public lands illustrates continuity in judicial philosophy. Although the appeals court lifted
its injunction a few months later, additional grazing restrictions imposed
by the Forest Service almost assure that the issue will again wind up
back in the courts. A new variable has been added to the old legal and
cultural equation, however, one that reflects tension and misunderstanding among environmental groups, ranchers, and timber companies. While
the ultimate disposition is far from clear, it is certain that the economic
and cultural ramifications of these often sharp and heated exchanges
tend to further marginalize the rural Hispanic population of northern
New Mexico. 52 Without access to land for pasture, watering of stock
animals, and wood-cutting, the remarkable self-sufficient vitality and
livelihood demonstrated for centuries is undermined and threatened.
Land and water in New Mexico constitute more than mere property
for the rural population of the Rio Arriba. While they are part of the
physical and economic landscapes, they are also a significant part of
the cultural landscape. They foster important dimensions of the collective memory and collective history of long-time residents of northern
New Mexico. Several years ago, a regional journal devoted an entire
edition to these issues, and many of the contributors argued quite
strongly that conceptions of traditional resource management help forge
an identity that bonds a person to a sense of place and even helps shape
religious and philosophical values. 53 Denial of equal access to what were
traditionally the common lands not only imperils the livelihood of many
Hispanic New Mexicans but in a very real sense also weakens some of
the social fabric that has sustained rural Hispanic communities for centuries.
In conclusion, the despoilment of the traditional common lands, in
violation of the treaty, raises another important constitutional issue.
The supremacy clause elevating treaties to the same status as the Constitution itself (Article VI, Section II), has already been mentioned. Thus,
the Treaty of Guadalupe Hidalgo is on equal footing with the supreme
law ofthe land. But the Fifth Amendment of the Constitution is also at
stake. It contains two extremely significant protections: "No person shall
... be deprived of life, liberty, or property, without due process of law"
and "nor shall any private property be taken for public use without just
compensation." Although many land grant communities were afforded
due process in both the Court of Private Land Claims and the United
States Supreme Court, their common lands were taken for public use (the
National Forest) without any compensation whatsoever, the FifthAmendment notwithstanding. While property rights were never considered
absolute and inviolate in either the British colonies or the United States,
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the primary reasons for fettering them, limiting them, or removing them
(the non-payment of taxes, the existence of nuisance, appropriation during time of war, or the social or economic need to exert eminent domain)
are all absent in the case of the common lands of the Hispanic communities of northern New Mexico. 54 The loss of the commons would appear to
be an obvious violation of the takings clause of the Fifth Amendment.
The United States government has not shirked in the past from acknowledging mistakes and seeking corrective measures when innocent
people have been prejudiced. To the contrary, much of the enduring
vitality of the American system has been its reluctance to embrace the
idea of an affliction without a cure. In New Mexico, the handling of the
Pueblo Indian Land Claims in the 1920s and 1930s affords only the most
obvious example of rectifying past wrongs. The largely Hispanic communities of the rural Southwest, particularly in northern New Mexico,
deserve no less. .
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